	

	


	

	



POLAND:  LEGISLATION ON MEDIATION IN CIVIL MATTERS 
Code of Civil Procedure (provisions regarding mediation)

Art. 10 In any matters where reaching a settlement is possible, the court should attempt to resolve them amicably, regardless of the stage of the proceedings. In such cases, the parties may also enter into a settlement before a mediator.

Art. 98 § 1 A party that has lost its case is obliged to refund the other party, on demand, necessary costs incurred by that party related to its proper pursuit of rights or its proper defence (the costs of the proceedings).

§ 2 The necessary costs of the proceedings, which are conducted by the party on its own or by its attorney, not being an advocate or a legal adviser, comprise the incurred court fees, the costs of fares, incurred by the party or its attorney, and the equivalent of earnings lost due to appearance before the court. The amount of the costs of fares and the equivalent of earnings cannot exceed the salary of an advocate performing services in the seat of the court. 

§ 3 The necessary costs of the proceedings incurred by the party represented by an advocate, comprise his salary, in the amount not exceeding the rate of charges set in the separate provisions, and expenses of one advocate, court fees and the cost of appearance in person, summoned by the court.

§ 4 The amount of court fees, the rules concerning refund of lost earnings, lost income, the costs of appearance before the court and the salary of an advocate, are set in separate provisions.

Art. 981 § 1 The necessary costs of the proceedings include the costs of mediation conducted as a result of the court’s referral.

§ 2 If civil proceedings are initiated within three months following the completion of mediation proceedings that did not result in a settlement, or if the court did not approve the settlement reached, the necessary costs of the proceedings shall include mediation costs not exceeding one quarter of the court fee.

§ 3 Art. 98 § 2 and 3 shall apply accordingly to establishing the mediation costs.

§ 4 By way of an ordinance, the Minister of Justice shall determine the mediator’s remuneration for the conduct of mediation proceedings initiated on the basis of the court’s referral and any reimbursable mediator’s expenses, taking into account the type of the matter and the value of the subject of the dispute, as well as any essential expenses related to the conduct of the mediation proceedings.

Art. 103  § 1 Regardless of the result of the proceedings, the court may impose, on a party or an intervener, a duty to refund the costs caused by its unfaithful or obviously improper behaviour.
§ 2 The provision of § 1 applies in particular to the costs generated as a result of avoiding explanations or submitting false explanations, concealing the truth or delaying in referring to particular items of evidence, in addition to an unjustified refusal to submit oneself to mediation to which a given party had previously agreed.

Art. 104 The costs of the proceedings within which a settlement was reached are mutually cancelled, unless the parties agreed otherwise.

Chapter 1. Mediation and pre-court conciliation proceedings 

Section 1. Mediation 
Art. 1831 § 1 Mediation is voluntary.

§ 2 Mediation is conducted on the basis of an agreement to refer a dispute to mediation, or a decision made by the court referring the parties to mediation. An agreement is deemed concluded also by a party consenting to mediation in case the other party to mediation submitted the application referred to in Art. 1836 § 1.

§ 3 In a mediation agreement the parties shall agree, in particular, the subject of the mediation and shall identify the mediator or establish the manner of choosing them.

§ 4 Mediation is conducted prior to initiating the court proceedings, and also in the course of recognising the matter, as long as the parties agree.

Art. 1832 § 1 A physical person with full capacity to enter into legal transactions, entitled to fully exercise any public rights, may be a mediator.

§ 2 A judge may not act as a mediator. This does not concern retired judges.

§ 3 Social and professional organisations may maintain lists of permanent mediators and establish mediation centres. An entry into the list requires the mediator’s written consent. Information concerning lists of permanent mediators and mediation centres is submitted to presidents of regional courts.

§ 4 A permanent mediator may refuse to conduct mediation proceedings only for important reasons, of which they are obliged to immediately notify the parties. If the court had referred such parties to them, the court should also be notified accordingly.

Art. 1833 A mediator should act impartially throughout the mediation proceedings.

Art. 1834 § 1 Mediation proceedings are held in camera.

§ 2 The mediator is obliged to maintain the confidentiality of any information obtained in relation to the conduct of the mediation, unless the parties release them from that obligation.

§ 3 Referring to any settlement proposals, compromise proposals or other representations made in the mediation proceedings in the course of the proceedings held before the court or the arbitration court, is ineffective.

Art. 1835 The mediator shall receive remuneration and the reimbursement of costs related to the conduct of the mediation, unless they agreed to conduct mediation without any remuneration. The parties shall bear the remuneration and reimbursement of costs. 

Art. 1836 § 1 A party initiates mediation proceedings at the time when the mediator receives a request to conduct mediation proceedings, along with a confirmation of a copy thereof having been sent to the other party.

§ 2 Despite of the delivery of the request referred to in § 1, mediation shall not be initiated if:


1)
within a week following the delivery of the request to conduct mediation proceedings, a permanent mediator refuses to conduct the mediation proceedings,


2)
the parties concluded an agreement to render mediation proceedings, in which they appointed as a mediator a person who is not a permanent mediator, and the person refused to conduct it within a week following the delivery of the request for mediation,


3)
the parties entered into mediation agreement without identifying the mediator and the person whom the party requested for mediation did not agree to conduct such mediation within a week following the delivery of the request, or if the other party did not agree to the selected mediator within one week,


4)
the parties did not conclude a mediation agreement and the other party did not agree to participate in the mediation proceedings.

Art. 1837 Any request for mediation shall identify the parties, exactly specify the claim, cite any circumstances justifying such claim, contain the relevant parties’ signatures and list any attachments. If the parties conclude a mediation agreement in writing, a copy thereof shall be enclosed to the request.

Art. 1838 § 1 The court may refer the parties to mediation in the period preceding the closure of the first trial. After closing the trial, the court may refer the parties to mediation only upon their mutual request.

§ 2 The court may refer the parties to mediation only once in the course of the entire proceedings.

§ 3 A decision may be issued during an in camera session. Mediation is not conducted if a party did not agree to its conduct within one week following the publication or delivery of a decision referring to such mediation.

§ 4 The provisions of § 1 do not apply in any matters recognised in proceedings ending by summary judgment (nakazowe lub upominawcze) or simplified.

Art. 1839 When referring the parties to mediation, the court appoints a mediator, though the parties may select another mediator. Upon the parties’ mutual request the court may authorise the mediator to read the case files.

Art. 18310 § 1 When referring the parties to mediation, the court shall indicate that it may last for a maximum period of one month, unless the parties mutually request for a longer period to be indicated for mediation. The period may be prolonged in the course of the mediation proceedings at the parties’ mutual request.

§ 2 The chairman shall establish the date of a trial upon the lapse of the period referred to in § 1, or before its lapse, if at least one party represents that it does not agree to participate in the mediation proceedings.

Art. 18311 The mediator shall immediately establish the date and place of the mediation session. Holding a mediation session is not required if the parties agree to the conduct of mediation without a mediation session.

Art. 18312 § 1 A report is drawn up from the mediation proceedings, which shall specify the place and time of the mediation, as well as the name, surname (name) and addresses of the parties, name, surname and address of the mediator, and finally the result of the mediation. The report is to be signed by the mediator.

§ 2 If the parties enter into a settlement before the mediator, such settlement shall be included in or attached to the report. The settlement is to be signed by the parties. Any inability to sign the settlement shall be reported by the mediator in the report.

§ 3 The mediator shall provide the parties with a copy of the report.

Art. 18313 § 1 After entering into the settlement, the mediator shall immediately submit the report to the court competent to recognise the matter according to the general or exclusive jurisdiction rule.

§ 2 In case the court refers a given matter to mediation, the mediator shall deliver the report to the court recognising the matter.

Art. 18314 § 1 If the settlement is concluded before the mediator, the court, as referred to in Art. 18313, at a party’s request, shall immediately conduct the proceedings aimed at approving the settlement concluded before the mediator.

§ 2 If the settlement is to be performed through an enforcement, the court shall approve it by stamping an enforcement seal (klazula wykonalności) thereon; otherwise the court approves the settlement by a decision during an in camera session.

§ 3 The court refuses to stamp an enforcement seal or approve the settlement entered into before the mediator, in whole or in part, if the settlement contradicts the law or the principles of social coexistence, or aims at evading the law, or if is incomprehensible or contains contradictions.

Art. 18315 § 1 A settlement concluded before the mediator, once it is approved by the court, has the same legal consequences as a settlement entered into before the court.

§ 2 The provision of § 1 does not prejudice the provisions pertaining to a specific form of legal transactions.

Art. 2021 If, before initiating the court proceedings, the parties enter into a mediation agreement, the court refers the parties to mediation on the basis of the defendant’s objection submitted before entering into the dispute regarding the essence of the matter.

(…)

Art. 2591 The mediator may not act as a witness in respect of facts learnt during the conduct of the mediation, unless the parties release the mediator from the obligation to maintain the confidentiality of the mediation.

(…)

Art. 355  (…)

§ 2 A decision on discontinuing the proceedings may be made during an in camera session, if the claimant has withdrawn the statement of claim in a legally effective manner by way of a pleading or if the parties entered into a settlement before the mediator, which settlement was successively approved by the court.

Art. 394 § 1 An appeal with the court of the second instance may be filed in respect of the decisions of the court of the first instance ending the proceedings in the case, and additionally in respect of any decisions of the court of the first instance and any orders of the chairman, the subject of which is to:

(…)


101) approve a settlement entered into before the mediator;

(…)

[Chapter I. Proceedings in matters between spouses]

(…)

Art. 436 § 1 If there are prospects to continue a marriage, the court may refer the parties to mediation. Such referral is possible also in the case of suspended proceedings.

§ 2 Provisions on mediation shall apply accordingly, with the reservation that the mediation may also aim at the reconciliation of spouses.

§ 3. Also court-appointed supervisors (kuratorzy sądowi) and any person indicated by family diagnostic and consultation centres may act as mediators.

§ 4 If the parties did not agree on the mediator, the court shall refer them to mediation conducted by the mediator referred to in § 3, or to a permanent mediator possessing theoretical knowledge and practical skills in the scope of conducting mediation in family matters.

(…)

Art. 4452 At any stage of the matter to declare a divorce or separation between the spouses the court may refer such parties to mediation in order to amicably resolve any disputable matters pertaining to the satisfaction of family needs, establishing child maintenance allowance, the manner of exercising parental rights, contacts with children and financial matters subject to resolution within a decision declaring a divorce or separation. The provisions of Art. 436 § 3 and 4 shall apply accordingly.

(…)

[Subchapter 2 Other family matters and welfare matters]

(…)

Art. 5702 In any matters where reaching a settlement is possible, the court may refer such participants to mediation. Establishing the manner of exercising parental rights may also be the subject of mediation. If the participants to the proceedings did not agree to the mediator, the court shall refer them to mediation conducted by the mediator, referred to in Art. 436 § 3, or to a permanent mediator possessing theoretical knowledge and practical skills in the scope of mediation in family matters.

Art. 777 § 1 Bases for enforcement are:

(…)

21) a settlement before a mediator,



(…)

Civil Code (provisions regarding mediation)

Art. 123 § 1 The limitation period is interrupted:

(…)


3)
by entering into mediation.

Art. 124  (…)

§ 2 In the case of interrupting the limitation period by an action undertaken within the proceedings conducted before the court or other entity appointed to recognise the matters or enforce claims of a given type or before a court of conciliation by entering into mediation proceedings, the course of limitation does not restart, as long as the proceedings are not completed.

Art. 125 § 1 A claim confirmed by a valid decision of the court or another body appointed to recognise matters of a given type or an award of an arbitration court, as well as the claim confirmed by a settlement concluded before the court or the arbitration court or a settlement concluded before a mediator and approved by the court, is time-barred after the lapse of ten years, even if the period of limitation for claims of that type is shorter. If the claim so confirmed covers also temporary payments, the claims for temporary payments due in the future shall become time-barred within three years.

Translation from Polish by: Violetta Huryn, CMS Cameron McKenna, 2006
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